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RICHARDS v. MILLER. 727 

Circuit Court of Adams County, Illinois. 
ELIZABETH RICHARDS v. JOHN N. MILLER. 

Where a testatrix upon making certain specific bequests, gave the remainder 
of her estate to her heirs at law, held, that notwithstanding the executor had sold 
the land devised and converted it into money, the surplus remaining after the pay- 
ment of debts and legacies should, for the purpose of distribution, be treated as 
land, and go to the heirs, and not the next of kin to the testatrix. 

Held, also, that the remainder should be disposed of precisely as if no will had 
been made. 

The word " heir" in a will, when used in connection with real estate, is to be 
strictly construed, unless it clearly appears from the instrument that a different 
meaning was intended. The heirs of a person are those upon whom the estate 
vests by operation of law, and the husband, in respect to the real estate of his wife 
dying without children, is included in that decription, and the fact that she gives 
him a pecuniary legacy does not necessarily exclude his right of heirship in any 
remainder undisposed of by the will. 

Appeal from the County Court of Adams county. 

Hon. 0. W. Browning and A. U. Wheat, for the plaintiff. 

A. Wheat and F. V. Morey, for the defendant. 

The opinion of the court was delivered by 

Sibley, J. — In July 1868, Frances Miller died, leaving a last 
will, containing various pecuniary legacies, one of which was to 
her husband, and then the following clause : — " Ninth. I give, 
devise, and bequeath to my heirs at law the remainder of my 
estate." 

The estate of the deceased consisted chiefly of a farm, contain- 
ing about 110 acres, upon which she was residing with her hus- 
band at the time of her death. The personal property and money 
left by her, after paying the funeral expenses and debts, amounted 
to a few hundred dollars, but not enough to pay off the pecuniary 
legacies in the will, and the executor obtained an order of the 
County Court to sell the land for that purpose. 

Under this order, the executor sold the entire estate, and, after 
paying the costs and legacies, had left for distribution among the 
heirs at law, according to the terms of the last clause in the will, 
between four and five thousand dollars. 

Mrs. Miller left no lineal descendants to inherit, and her sur- 
viving husband therefore claims as heir at law, under the pro- 
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visions of the statute, one-half of this surplus now in the hands 
of the executor for distribution. 

The 47th section of the revised laws of 1845 provides that 
" when any feme covert shall die intestate, leaving no child or 
children, or descendants of a child or children, then the one-half 
of the real estate of the decedent shall descend and go to her 
husband as his exclusive estate for ever." 

The probate court on a final settlement with the executor, 
directed that he should pay to John N. Miller, the husband of the 
testatrix, one-half of the money remaining in his hands for dis- 
tribution, and the other half to the brothers and sisters, or next 
of kin to the decedent. 

From this decree Elizabeth Richards, a sister of the testatrix, 
has appealed to this court to reverse that order, and has assigned, 
for reasons of reversal, that it was erroneous to permit the hus- 
band to share in this fund : 1st. Because the testatrix in using 
the words "heirs at law" meant children or next of kin ; and, 2d. 
That the husband cannot be considered an heir of the testatrix, 
for the reason the statute creates him such in cases only where the 
wife dies intestate ; and the disposition of her estate by the testa- 
trix in this case destroyed his right of heirship. 

The first position assumed by the eminent counsel for the plain- 
tiff — that the court should construe the will according to the real 
intention of the testatrix, and in so doing, disregard the use of 
technical phrases where their effect would be to vary the manifest 
intent of the testatrix — is not controverted. There is perhaps 
no rule more inflexible than the one that requires the court, in 
construing particular clauses in a will, to look into the whole 
instrument, and the circumstances that attended its execution, in 
order to ascertain, as far as possible, the design sought to be 
accomplished. 

This doctrine is so well settled, that any reference to authority 
in support of it was quite unnecessary. 

In combating an assumption of the defendant that the words 
"heirs at law" in the will must receive a strict technical construc- 
tion, as in Shelley's Case, the counsel have referred to several 
cases where the courts arrived at an opposite conclusion. The 
case in Ambler 273 was a bequest to the testatrix's sister 
Loveday's heirs of .£6000, and to her sister Brady's children, 
equally, £1000. One of the children of Mrs. Loveday having 
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died previous to the testatrix, the question arose whether the word 
heirs was intended to include the descendants of the deceased 
child, the same as if it had survived the testatrix. It was held 
by the Master of the Rolls that the will meant to give the £6000 
to the children of Loveday in the same manner as it was given to 
the children of Brady, and not to their descendants. 

In Bond's Appeal, 31 Conn. 183, where the testator devised 
his real estate to his wife for life, with remainder over to his child- 
ren and their heirs respectively, to be divided in equal shares 
between them, it was held that the testator intended the remain- 
der to go to his children living at his death, and to the children 
of such as had previously died leaving issue, and not to the col- 
lateral heirs of one who left no lineal descendants. But it is 
obvious that the word heirs was construed to mean children in 
these cases, owing to the particular phraseology of the wills in 
them. And if it is intended to make any application of those 
cases to the one under consideration, we look into the will in vain 
for any intimation pointing to such an interpretation. If children 
were meant instead of heirs, whose children are referred to ? 
Surely not the testatrix's, for she had none. Nor are those of any 
other person even alluded to in the will. 

In 2 Burrows 1100, where the words " heirs of the body" were 
not technically construed, on account of other words appearing 
wholly inconsistent with them, as " share and share alike," was, 
as many other of the cases referred to, a bequest of personal 
property only. 

Whether the word '-'heirs" in a will should be construed to 
mean next of kin, was a question of considerable controversy in 
the early English cases, and very much learning was exhausted 
in the discussion of it. 

But the doctrine seems now to be settled in that country (and 
in this, wherever the question has arisen), that if it relates to a 
bequest of personal estate merely, the word heirs is to be con- 
strued to mean next of kin. This construction has, however, 
never been extended to cases of devises of real estate. The pro- 
position, as stated, is understood not to be controverted by the 
counsel for the heirs at law, and therefore any notice of the 
numerous authorities read to establish it, is obviated. Indeed, 
the distinction in this case is rendered unimportant, since the 
statute does not constitute the husband an heir, or entitle him to 
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any portion of his deceased wife's personal estate, and it has never 
been supposed that he should be regarded as next of kin to her. 

Therefore it cannot be denied that if the surplus now remain- 
ing in the hands of the executor is to be treated as personalty in 
distributing it, Miller, the husband, will not be entitled to any share. 

The question then recurs, Whether the surplus remaining for 
distribution is to be regarded as personalty, or realty ? As the 
farm left by the testatrix was the most valuable part of her estate, 
and the personal assets insufficient to pay the debts and legacies, 
a resort to the land became imperative in- order to discharge them. 
These legacies, it is asserted by counsel for the next of kin, and 
not denied, became proper charges upon the land. But it may 
be added with the qualification that the personal estate should be 
first exhausted for their payment. For if the personal assets were 
ample to satisfy the legacies, no charge upon the land to pay them 
can be implied. 

The statute does not contemplate a sale to pay debts and lega- 
cies where the personal property is sufficient to discharge them. 
And, independent of the statute, the general principle that the 
personal effects are primarily liable for that purpose, is too clearly 
established to need authority to prove it. 

The will conferred upon the executor no express power to 
execute the charge by disposing of the land, hence his applica- 
tion to the County Court for leave to sell it, in order to effectuate 
the purpose. 

The statute, however, authorized the court to order enough of 
it only to be sold to attain that object, except in cases when the 
property is so situated that a part of it cannot be sold without 
manifest prejudice to the owner. Then a sale of the whole may 
be ordered. The concluding words of the section are that " the 
overplus arising from such sale shall be distributed among the 
heirs and devisees, owners, or such other persons as may be en- 
titled thereto." 

The executor sold the whole estate ; and it is to be presumed' 
that the proof before the court ordering the sale was such as to 
justify his action. 

Now, is the overplus remaining in his hands to be treated, for 
the purpose of distribution, as personal or real estate ? In other 
words, has the executor, by the sale, changed the quality of the 
property, or the rights of the parties as to so much of the land 
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as was not required to discharge the claims against the estate of 
the testatrix ? The argument of the counsel for the next of kin 
is to that effect, but his authorities do not sustain him. 

The case of Craig v. Leslie, 3 Wheat. 563, referred to, grew 
out of the will of Robert Craig, who devised his estate to his 
executors in trust to sell and pay the proceeds to his brother, 
Thomas Craig, an alien, residing in Scotland, and the court 
decided that the testator had by the will converted the land into 
money, therefore it did not escheat to the state of Virginia, be- 
cause of the alienage of the heir-at-law, but went to the legatee 
as personal property. 

In Scudder, JExr., v. Vanarsdale, 2 Beas. 109, the will directed 
the executors to sell the whole estate and convert it into money, 
and, after the payment of debts and legacies, the remainder to 
be divided equally among the heirs of the testatrix. The court 
held that it appeared from the language of the will that the tes- 
tatrix had, by blending her entire estate into a common fund, 
intended, not only to convert into personalty, but also to have it 
so treated after its conversion, for the purpose of distribution. 
These are unlike the present case, where no direction to convert 
appears, and much less an intent indicated that when converted 
it should be treated as personal property for all purposes. 

It is said that an intention to convert may be inferred from the 
fact that the testatrix knew her personal effects and money were 
not sufficient to pay the legacies, and that the result which she 
foresaw would surely happen in executing the provisions of the 
will must necessarily have been intended. Might it not with 
equal propriety be supposed that she meant to allow her heirs at 
law, if they preferred, to pay the legacies themselves, and prevent 
the farm from being sold at all ? She, of course, knew the law 
would give them the right of so doing ; and, in the absence of any 
expressed desire upon the subject, the most natural conclusion would 
be that she did not intend to do anything to deprive them of the 
righ't of election. But if a conversion could be implied necessary 
to effectuate the objects of the will, it would be doing great 
violence to language to infer also an intention to convert the 
remainder after the object had been accomplished, and have that 
remainder treated as personal property. 

It is not even enough, to say that the testatrix had in view a 
state of things which might, if consummated, have led to the dis- 
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placement of the heir. The law has cast the descent upon him, 
and he cannot be excluded from it, unless the express words of the 
will, or a clear intention is manifested by the testatrix to change 
its operation. There is nothing in the language of this will to 
justify the inference, that the testatrix meant to convert the 
remainder of her estate after paying the debts and legacies, into 
personalty, and also intended that it should be then treated as 
such for all purposes. Without this, the authorities hold that the 
quality of the property remains unchanged. 

Judge Redfield states the rule to be, "in trusts for the sale 
of real estate, the surplus not expended will result to the heir, 
and not to the executor or next of kin, according to the nature 
of the property from which the money arose. And when real and 
personal estate are blended into a common fund, the surplus in 
like manner will result to the heir or next of kin as it can be 
traced to real or personal estate for its origin." Redfield on 
Wills, vol. 3, p. 511. In Ackroyd v. Smithson, 1 Bro. C. C. 128, 
which has generally been considered a leading case on the sub- 
ject, it was decided upon full argument before Lord Thtjklow, 
that a surplus remaining in the hands of the exectutor on a sale 
of lands where the intention of the testator did not appear to treat 
it as converted to personalty in the direction it would take on 
account of certain lapsed legacies, should go to the heir at law. 
The same doctrine is asserted in Robinson v. Taylor, 2 Bro. C. C. 
589 ; Berry v. Usker, 11 Ves. 87 ; Wilson v. Major, Id. 205 ; Smith 
v. Claxton, 4 Madd. 484 ; and in Currie v. Buxley, 3 P. Wms. 22, 
Mr. Cox, in a note, has collected the authorities relating to the 
question. The principle deducible from all of them is, that where 
a sale of real estate is made or becomes necessary to execute the 
trust, and any thing remains after the completion of the object 
for which it was created, the first heir, and not the next of kin is 
entitled to the surplus. And where a sale of land is directed by 
the will to pay debts and legacies, there must appear not only an 
intention on the part of the testator to convert so much of the 
proceeds absolutely into personal property, as is requisite to pay 
the debts and legacies, but also an intent to convert the surplus, 
if any remains, and have it so treated for the purpose of distribu- 
tion, before the heir can be deprived of his right to inherit it. In 
the case of Craig v. Leslie, 3 Wheat. 563, referred to by the counsel 
for the plaintiff, the court assented to most of the conclusions 
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arrived at by the House of Lords in Roper v. Radcliff, 9 Mod. 
167. One of which was that the heir at law had a resulting trust 
in an estate devised to pay debts and legacies, by which he could 
enjoin a sale of any more than enough for that purpose, or he 
could pay off the debts and compel a conveyance. 

The court also remark, that " this doctrine proceeds upon a 
principle which is incontrovertible. Where the testator merely 
directs the real estate to be converted into money for the pur- 
poses directed in the will, so much of the estate, or the money 
arising from it, as is not effectually disposed of by the will (whether 
it arises from some omission or defect in the will itself, or from 
any subsequent accident which prevents the devise from taking 
effect) results to the heir at law as the old use not disposed of." 

In considering this question, the particular phraseology of the 
statute in relation to it, ought not to be put entirely out of view. 
It declares that the surplus upon a sale like the one made by the 
executor in this case, shall go to the heir, devisee, or owner ; words 
that much more properly apply to the inheritor of real estate, 
than to the next of kin, or distributee of mere personal assets. 

If then, as the authorities evidently determine, this fund now 
in the hands of the executor for distribution, is to be treated as 
real estate, can the position assumed by the learned counsel for 
the defence, that the word heirs, when used in a will, must (if 
nothing appears to qualify or change its effect) receive such a 
technical construction as is said in Redfield on Wills, vol. 2, p. 56, 
is now universally given to it, be maintained. 

It is quite probable that the rule in Shelley's case, has no direct 
application to the particular state of facts which this will discloses. 
For the substance of the rule established in that case is, when 
lands are, by deed, or other instrument, transferred to another 
for life, with remainder over to his heirs, or the heirs of his body, 
these latter words will be construed as words of limitation, and 
not words of purchase. Consequently the first taker gets an 
estate in fee-simple, or fee-tail, instead of a mere life interest, 
with which an opposite construction would have invested him. 

The reasons given for this arbitrary rule of construction, are 
that by the feudal tenure estates descended to the heir, under the 
ordinary rule of inheritance charged with certain rights of mar- 
riage and wardship pertaining to the lord of the fee, of which he 
would be defrauded, if the heir was permitted to take the estate 
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as purchaser. Should the heir be allowed to take the estate by 
purchase, the ancestor might enjoy the property during his life, 
when it would descend to the heir with all the advantages of 
hereditary succession, disencumbered of these burdens. 

Besides, the inheritance would continue in abeyance during the 
existence of the remainder, which was contrary to the policy of 
the law. And also by limiting the operation of the words that 
created the remainder so as to place the whole fee in the ancestor, 
it clothed him with the right of alienation. Thus by putting the 
estate in the market a generation sooner, commerce was favorably 
affected. But before any correct application of that rule is to be 
made, there must necessarily have been created an intermediate 
estate to which the word heirs can be limited. 

The proposition assumed, however, that the word heirs, when 
it occurs in a will respecting real estate, is to receive a strict 
technical construction, unless it appears from the whole instru- 
ment, the testator used it with a different intent, has become a 
maxim of the law too fixed to admit of much controversy. 

Yet in this case, if the husband is to be treated as heir at law 
of his deceased wife, it is wholly immaterial whether he takes by 
descent in the sense that term was anciently used, or in the char- 
acter of a purchaser. 

The will of Mrs. Miller, applying to it the rules already 
considered, means that the money on" hand and personal assets 
should be first applied to pay her funeral expenses and debts, and 
then to discharge the pecuniary legacies, and if insufficient for the 
purpose, enough of the land should be sold to accomplish the 
object. After which if any thing remained it was to go to her 
heirs at law. 

That remainder, although converted into money by the executor, 
is, as we have seen, in its character of realty to be distributed 
among those heirs according to the statutory rules of descent. 

In determining who these heirs are, we are brought to the con- 
sideration of the second reason assigned for reversing the order of 
the County Court. That is, the husband does not become heir to 
the estate of his deceased wife, except in cases where she dies in- 
testate, and there being a will in this case, disposing of all her 
property, therefore, the right of the husband to inherit, does not 
exist. Some of the points most relied upon by counsel will 
be noticed. It is agreed that the husband is heir sub modo only. 
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That several things must concur before he can inherit, such as 
marriage, death without issue, and intestacy of the wife. This 
reasoning would apply with equal force to preclude the inheritance 
of child from parent. 

A marriage must have occurred — an estate to inherit, and an 
absence of testamentary disposition of it proven, before any right 
to inherit exists. And these collateral heirs are in no better 
position in that regard. The argument is faulty in assuming a 
fact as premises, which is by no means admitted to exist. That 
is, a testamentary disposition of the remainder of the estate after 
the payment of debts and legacies, different from what the law 
appoints. 

This, no doubt, is what the statute means by intestacy. For 
when a person disposes of his estate precisely as the law directs 
it, those who inherit, take by force of the law, and not by virtue 
of the will. Since the former is held to be the superior title : 4 
Kent 506; Elys Appeal, 50 Penn. 311. 

So in Ellis v. Page, 7 Cush. 161, certain lots were devised to 
trustees to sell and pay the proceeds to the testator's son, and 
after the son's death, to his children ; in case the son died with- 
out children, then to his heirs at law. Held, the son dying with- 
out issue, that the estate went to the heirs by descent, as if no 
will had been made. Smith v. Harrington, 4 Allen 566, was a 
case where the testator, after bequeathing sundry specific legacies, 
directed that the balance of his estate should be sold and con- 
verted into money, and deposited in bank for the relief of his 
heirs when needed. The court decreed that the residue should be 
paid over to the several legatees in the same proportion they 
would be entitled if the deceased had died intestate. 

In Seabrook v. SeabrooJc, 1 McMullan 201, the testator devised 
portions of his property to his children severally, directing that 
if either of them died without issue, their interest should revert 
to his estate, and then go to his right heirs forever. Upon the 
death of one of the sons without issue, the wife of the testator 
claimed under the statute, as heir at law, a portion of his share 
which had reverted to the original estate. 

The Chancellor, in deciding the case, remarked, " that the court 
is unable to find a better definition of an heir than the person in 
whom the estate vests, by operation of law on the death of the 
one last seised. In order to ascertain who is the heir, it is neces- 
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sary only to inquire to whom, by the law of the land, would the 
estate pass in case of intestacy. The result of the examination 
thus far is, that the share of Joseph E. Seabrook, on his death 
would pass to those who were the right heirs of the testator ; and 
his widow would be included in that description." Owing to a 
clause in the will which provided that the specific bequest to the 
widow, should be received by her in lieu of dower, and a third 
interest allowed by law to the wife — whenever the husband died 
intestate ; her petition in that case was denied. But on the death 
of another son without issue, she again presented her claim, when 
the court upon full argument, and an able review of the authori- 
ties, came to the following conclusion : that " the devise over to 
his right heirs was therefore void, and the testator died intestate 
as to his reversionary interest in the estate given to his son Robert 
E. Seabrook. It then follows that the widow is entitled to one 
third, unless she is barred by the provisions of the will ;" which 
the court held did not debar her of the right to inherit as heir ; 
10 Rich. Eq. 495. 

Ferguson v. Stuart, 14 Ohio 140, was a case when the testator 
devised his real estate to his executors to convert into money, 
and when converted, to be deposited where his widow could draw 
one third of the interest annually; the principal to go to his 
heirs. The testator died without issue, and the law of Ohio provided 
that when the husband should die intestate, leaving no heirs other 
than such as were shown to have existed in that case, the widow 
took by descent all the personal estate of her deceased husband. 
The court in delivering the opinion upon the effect of the will 
says " the law determines who are a man's heirs, and in this case 
leaves that portion of the estate not specifically disposed of by 
the will, to the statute of descents and distributions, to designate 
the heirship, precisely as though no will had been made, and the 
fact that a provision has been made for the wife by the will does 
not prevent her from being an heir." 

Apply the principle established by these decisions, to the pre- 
sent case, and it seems quite clear that so much of the property 
of the testatrix as is not specifically disposed of by the will, 
should, in view of inheritance, be treated as intestate estate. The 
course of descent has not been altered by it, and the object of the 
statute was to control the disposition of every estate, where the 
owner had not provided for its taking a different direction. 
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It was urged with great earnestness, that inasmuch as the tes- 
tatrix had, by a previous clause in the will, given to her husband 
a specific sum of money, she consequently intended to exclude him 
from the right to share in the surplus, if any remained. 

There is not a word in the will indicating any such inference, 
unless the mere fact that a specific bequest to the heir, operates 
to exclude him from sharing in the remainder of the estate undis- 
posed of. No case declaratory of such a doctrine has been 
referred to, because, it is believed, none could be found. 

The reasons why the testatrix gave the legacy to her husband 
and did not then intend to cut him off from sharing in the 
remainder of the estate, may have been as various as human pas- 
sions, and human motives vary. It is a sufficient answer to say, 
that so speaks the written will, and the court has no authority to 
change the language. What the testatrix intended by the words 
" heirs at law," we have already seen can be determined only by 
giving to them their ordinary legal meaning, unless it clearly 
appears from the will that they were used in a different sense. 
To suppose that the words were used as it is insisted by counsel 
they are commonly understood in the neighborhood, to signify 
next of kin, or as they are sometimes alluded to even by lawyers 
and judges, in contradistinction to husband and wife, would be 
to guess at an intention that must result in unsettling the long- 
established rules of construction, and give to them a meaning 
capable of as many interpretations of intention as there are dif- 
ferent loose local understandings respecting their use. 

The order of the County Court is affirmed at the cost of the 
appellant. 



United States Circuit Court. District of Arkansas. 
THE UNITED STATES v. CLAYTON. 

The governor of a state is not "an officer of election''' within the meaning of 
section 22 of the Act of Congress of May 31st 1870 (16 Stats, at Large 145), 
which makes it criminal for any " election officer" fraudulently to make any false 
certificate of the result of any congressional election. 

Statutes creating crimes will not be extended by judicial interpretation to cases 
not plainly and unmistakably within their terms. 

In statutes creating and defining criminal offences, the courts will not, by con- 
struction, engraft words in one section upon those of another, unless the legisla- 
tive intention be plain and clear. 
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